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New Law Could Lead to More Duty
Related Pensions for COVID-19
by Michael B. Weinstein

Police and firefighter pension funds are often required to 
decide whether a member has become disabled in the 
line-of-duty. Frequently, the individual applicant has also 
filed for workers’ compensation benefits, in which case 
the decision on those benefits might require that the 
pension fund come to the same conclusion. As a result, 
a new Illinois law regarding workers’ compensation and 
COVID-19 could make it easier for applicants to obtain a 
duty-related disability pension.

To gauge the impact of the new law, it is important to 
understand how Illinois courts determine whether to 
apply a workers’ compensation decision in a subsequent 
pension hearing. Courts invoke one of two similar, but 
not identical, legal doctrines: collateral estoppel or res 
judicata. In Village of Alsip v. Portincaso, 2017 IL App 
(1st) 153167, the 1st District Appellate Court concluded 
that the doctrine of collateral estoppel precluded the 
disability applicant  from relitigating the issue of whether 
he was injured in the line of duty after that determination 
had already been made by the Illinois Workers’ 
Compensation Commission (WCC). The court noted that 
collateral estoppel applies when someone participates in 
two “separate and consecutive cases arising on different 
causes of action,” but some fact or question vital to the 
determination of both cases was already decided by the 
first court or agency.

According to the appellate court, in order to invoke 
collateral estoppel, these requirements must be met: (1) 
the determinative issues in the two cases are identical; 
(2) there was a final judgment on the merits in the prior 
adjudication; and (3) the party against whom estoppel 
is asserted was a party or had a legal relationship with a 
party to the prior case.

Applying this metric, the court found that the latter two 
requirements were not in dispute. The court only needed 
to determine whether the issue that was decided in the 
earlier workers’ compensation suit was identical to the Continued on page 2
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issue that was before the pension board. Ultimately, the 
court found that the question of whether the plaintiff 
had been injured during a 2010 arrest had been fully 
litigated and previously answered before the WCC. 
Therefore, collateral estoppel applied, and the plaintiff 
was prevented from litigating the same issue again before 
the pension board.

On the other hand, in the case of Nomellini v. Cook County 
Employees and Officers Annuity Benefit Fund, 2018 IL App 
(1st) 162594-U, the same appellate court held that res 
judicata principles did not require that the pension board 
defer to a workers’ compensation settlement stipulation 
that the plaintiff’s injury was a non-duty related injury. 
The court found that since there was not an “identity of 
parties” between the workers’ compensation proceeding 
and the disability hearing before the pension board, the 
issue could be tried again. 

Now, however, there is a new wrinkle to consider. As 
part of its recently concluded Special Session, the Illinois 
General Assembly passed with nearly unanimous support 
House Bill 2455, which was signed soon after by Governor 
J.B. Pritzker. (P.A. 101-0633). Among its provisions, the 
bill creates a temporary “rebuttable presumption” in the 
Workers’ Occupational Diseases Act providing that any first 
responder or front-line worker who contracts COVID-19 
will be presumed to have contracted the virus in the 
course of his or her employment. (820 ILCS 310/1(g)) A 
“COVID-19 first responder or front-line worker” includes 
police officers, firefighters, EMTs,paramedics, health care
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Duty Related Pensions	            Continued from page 1

providers, corrections officers and individuals employed 
by essential businesses. The legislation is largely identical 
to an emergency rule that was adopted in April by the 
WCC but was rescinded shortly thereafter due to alleged 
overstepping by the Commission. The General Assembly 
avoided any court challenge to the rule by making it law. 
The presumption will apply if the employee has either a 
confirmed medical diagnosis or a positive lab test on, or 
before, June 15, 2020. After June 15, the employee must 
submit a positive lab test. In any event, the presumption 
will terminate after December 31, 2020.

The legislation also provides examples of evidence that 
can be used to rebut the presumption, making it more 
employer-friendly than the original emergency rule. 
For example, the employee was exposed to the virus by 
an alternate source or the employee was working from 
home or on leave for more than 14 consecutive days 
immediately prior to being diagnosed with COVID-19. 

It should be noted that this legislation also creates a 
rebuttable presumption for COVID-19 related deaths 
with respect to Articles 5 and 6 (Chicago Police and 
Fire) pension proceedings. However, at the present 
time, the legislation does not apply to Articles 3 and 4. 
It would not be surprising if the legislature extends this 
rebuttal presumption to Articles 3 and 4, in which case, 
workers’ compensation proceedings will largely become 
irrelevant, at least with respect to COVID-19 injuries.

Nevertheless, at least with respect to injuries caused by 
COVID-19, the road to receiving workers’ compensation 
benefits has, at least temporarily, become easier. If 
this presumption successfully stands in a workers’ 
compensation case, and an individual meets the 
requirements for the application of collateral estoppel or 
res judicata, the pension board may be forced to adopt 
the same finding that the worker’s employment led 
to the employee’s coronavirus-related disability, if the 
municipality has intervened and become a “party” to the 
disability matter.

Although there are several paramedics and police officers 
who have contracted COVID-19, any resulting disability 
cases are still in the early phases. If you foresee a similar 
issue arising in your municipality or district, contact an 
attorney at Ottosen DiNolfo to help prepare the best 
approach to these novel issues.

http://ottosenlaw.com
mailto:rmorton@ottosenlaw.com
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City Only Required to Provide “Basic” 
Health Insurance Plan Option Under 
PSEBA
by Meganne Trela

When an employee gets hurt in the line-of-duty, local 
government agencies are only required to pay the 
premiums for the “basic” health insurance plan – even 
if the employee was on a different, more expensive 
health plan at the time of the injury – under the Public 
Safety Employee Benefits Act (PSEBA). The Third District 
Appellate Court in Illinois formally acknowledged this 
minimum standard in its opinion in Esser v. City of Peoria, 
2019 IL App (3d) 180702 (Nov. 20, 2019). 

The court’s decision came from a dispute out of Peoria 
involving former police officer, Terry Esser. After injuring 
his back at work, Esser was awarded a line-of-duty 
disability pension. At the time of his injury, Esser was 
enrolled in a low deductible health plan with the City. 
He was subsequently awarded PSEBA benefits. Shortly 
thereafter, the City notified Esser that he had two health 
insurance options: (1) a high deductible plan (HDHP) 
with the entire premium paid by the City in accordance 
with PSEBA; or (2) a low deductible plan that would 
require him to contribute the difference in cost between 
the HDHP and the more expensive low deductible plan 
premium. Esser enrolled in the low deductible plan.

Continued on page 8

Continued on page 4

Transgender Rights:  The Evolution 
Continues
by Maureen Anichini Lemon

On June 15, 2020, the United States Supreme Court 
issued a landmark ruling that protects LGBTQ individuals 
from employment discrimination under Title VII of the 
Civil Rights Act of 1964. In a 6–3 majority decision in 
Bostock v. Clayton County, 140 S. Ct. 1731 (2020), the 
United States Supreme Court confirmed that Title VII 
protects individuals from being fired because they are gay 
or transgender. 

Bostock is actually a consolidation of three separate cases. 
Gerald Bostock was a long-term employee in Clayton 
County, Georgia, who was fired after he joined a gay 
recreational softball league. The Eleventh Circuit Appellate 
Court upheld his firing, holding that Title VII does not 
protect gay individuals from adverse employment actions. 
Donald Zarda was a skydiving instructor in New York who 
was fired within days of making it known that he was 
gay. The Second Circuit Appellate Court ruled that Mr. 
Zarda was protected by Title VII. Finally, Aimee Stephens 
presented as a male when she was hired as an employee 
of a funeral home in Michigan. Upon transitioning to a 
female, Ms. Stephens was terminated. The Sixth Circuit 
Appellate Court ruled in favor of Ms. Stephens. The U.S. 
Supreme Court consolidated the cases to resolve the 
discrepancy among the three circuit appellate courts. 

Title VII makes it unlawful for an employer to fail or refuse 
to hire, discharge, or otherwise discriminate against any 
individual because of that person’s race, color, religion, 
sex, or national origin. (42 U.S.C. §2000e-2(a)(1).) The 
parties in the Bostock case agreed that in 1964, when Title 
VII was enacted, the term ‘sex’ referred to the biological 
distinctions between males and females. 

The defendants in Bostock argued that their employment 
actions were taken due to the plaintiffs’ sexual orientation 
or gender identity rather than whether they were male 
or female. The Supreme Court rejected this argument, 
noting that whenever an employee is fired for being 
homosexual or transgender, the employer necessarily 
intentionally discriminates against that individual in part 
because of their sex. Additionally, the Court confirmed 
that an employee’s sex may not be the sole or primary 
cause of the employer’s adverse action.  

As a practical matter, the Bostock decision will have a much 
greater impact with respect to workplace protections in 
other states than in Illinois since the LGBTQ community 
here is already protected against workplace discrimination 
by the Illinois Human Rights Act. Yet, the Bostock decision 
may have widespread implications for how other federal 
anti-discrimination laws, such as Title IX of the Education 
Amendments of 1972, are interpreted. 
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Transgender Rights	            Continued from page  3

The majority in Bostock recognized that its decision is 
limited to workplace discrimination under Title VII; the 
decision does not address locker rooms, bathrooms, 
dress codes, or other transgender-specific topics. In their 
dissenting opinion, Justices Alito and Thomas note that 
over 100 federal statutes prohibit discrimination on the 
basis of sex. Title IX, for example, prohibits discrimination 
on the basis of sex in any educational program or activity 
that receives federal funds. The dissenting justices believe 
that the interpretation of ‘sex’ in the Bostock opinion may 
be used (wrongfully, in their opinion) to support the 
rights of transgender students to use the bathroom or 
locker room of the gender with which they identify. That 
is the current precedent in the Seventh Circuit (governing 
Illinois), based on the 2017 decision in Whitaker v. 
Kenosha Unified School District No. 1, 858 F.3d 1034 (7th 
Cir. 2017). There, the Seventh Circuit  upheld the right of 
a biological female who identified as a male to use the 
boys’ bathroom in public schools. 

Another area that potentially could be impacted by the 
Bostock decision is the right of transgender students 
to compete on a sports team traditionally reserved 
for students of one biological sex. In Idaho, a case was 
recently filed by a transgender student challenging 
a state law that prohibits transgender students from 
participating in sports based on their gender identity. 
(Hecox v. Little, No. 1:20-cv-00184 (D. Idaho, Apr. 
15, 2020).) In Connecticut, a case was recently filed 
by biological females challenging a state policy that 
allows transgender students to participate in sports 
based on their gender identity. (Soule v. Conn. Assn. of 
Schools, No. 3:20-cv-0201 (D. Conn. Apr. 17, 2020).) In a 
footnote, the Bostock dissent noted that, since 2017, two 
transgender females (biologically males) in Connecticut 
have collectively won 15 women’s state championship 
track titles while competing against biologically female 
athletes. 

The Connecticut policy was the topic of a May 15, 2020 
Letter of Impending Enforcement Action by the United 
States Department of Education Office for Civil Rights 
(OCR). In that letter, OCR notified six local Connecticut 
school districts and the Connecticut Interscholastic 
Athletic Conference (CIAC) that they had violated Title 
IX. Specifically, by allowing biological male students 
who identify as females to participate in women’s track, 
pursuant to the State’s transgender participation policy, 
the defendants had denied certain female students 
athletic benefits and opportunities such as advancing 
to the finals, higher level competitions, awards, medals, 
recognition, and the possibility of greater visibility to 
college recruiters. OCR directed those school districts 
and athletic conference to take action to resolve the 
complaints, or OCR would take legal action and/or 
withhold their federal funds. 

While this recent action by OCR is not a formal statement 
of OCR policy, it is instructive on how OCR might handle 
a similar case arising outside of Connecticut. On March 9, 
2020, the Illinois State Board of Education issued Sample 
Board Policies and Administrative Procedures: Supporting 
Transgender, Nonbinary and Gender Nonconforming 
Students. https://www.isbe.net/Documents/District-
Policy-Admin-Proc.pdf. Per that document, participation 
by transgender students in competitive sports is to be 
resolved in accordance with the rules of the Illinois High 
School Association (IHSA) and the Illinois Elementary 
School Association (IESA). IHSA Policy 34 directs schools 
to gather relevant information—such as a student’s 
gender identity in student registration records, medical 
documentation (hormonal treatments, sexual re-
assignment surgery, counseling, etc.), and gender 
identity related advantages for participation—from a 
student who wishes to participate in athletics/activities 
in a manner consistent with their gender identity. Given 
this information, schools should contact the IHSA or IESA 
in writing to request a ruling on the student’s request. It 
is currently unknown whether the IHSA or IESA rulings 
would comport with or conflict with OCR’s stance in the 
Connecticut case. It is further unknown how the Bostock 
decision’s support for the rights of LGBTQ individuals 
in employment decisions might impact the rights of 
transgender students to participate on sports teams 
traditionally reserved for students of one biological sex.

We at Ottosen DiNolfo are available to assist your district 
implement policies and procedures related to LGBTQ 
students as you navigate this evolving area of the law. 

https://www.isbe.net/Documents/District-Policy-Admin-Proc.pdf
https://www.isbe.net/Documents/District-Policy-Admin-Proc.pdf
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Liability Increased for LLC Members 
by Ryan R. Morton

Just a few years ago, the General Assembly made 
significant changes to the Limited Liability Company 
(LLC) Act (805 ILCS 180/1-1 et seq.), partly decreasing 
members’ liability. Last year, the state legislature went the 
opposite direction, amending the LLC Act again to create 
liability for members’ own wrongdoing. The changes, 
which took effect January 1, 2020, apply to both new and 
existing LLCs.

Previous Amendments

As a refresher, the 2017 amended version of the LLC Act 
generally gave members more autonomy. LLCs are now 
presumed to be member-managed and oral operating 
agreements are permitted. Additionally, members are not 
automatically considered agents of the LLC and members 
can waive fiduciary duties. Those last two amendments 
caused some confusion, especially in light of recent 
court cases regarding the liability of LLC members, which 
necessitated these new amendments. 

Dass v. Yale

The new version of the LLC Act refers directly to the Illinois 
Appellate Court decision in Dass v. Yale, 2013 IL App (1st) 
122520. In that case, a company was sued by two recent 
condominium purchasers after the unit flooded due to 
a faulty drainage system and sewer lines. The plaintiffs 
alleged the company knew about the pipes but failed to 
disclose that information. The member-manager of the 
LLC was also sued directly for fraud.

The member-manager moved to dismiss the charge 
against him, arguing that the LLC Act protected him from 
liability. The trial court granted his motion, finding that 
all accusations against him occurred while he was acting 
in his capacity as manager. The LLC Act, then and now, 
provides that “a member or manager is not personally 
liable for a debt obligation, or liability of the company 
solely by reason of being or acting as a member or 
manager.” (805 ILCS 180/10-10(a)). 

The appellate court upheld the dismissal, rejecting the 
argument that if a person could be held liable individually 
for his or her actions, being a manager should not protect 
that person’s malfeasance. A similar decision was also 
reached in Carollo v. Irwin, 2011 IL App (1st) 102765.

Continued on page 7

N E W S
Y O U  C A N  U S E

Reimbursing Home-Work Expenses

Many of our clients have allowed employees to work from 
home during the pandemic, which likely led to some out-
of-pocket costs for technology and office equipment. In 
the past, employees would have been responsible for 
these costs on their own. However, an amendment to the 
Illinois Wage Payment and Collection Act (IWPCA) enacted 
last year requires employers to provide reimbursement for 
certain expenses.

The new IWPCA provision (820 ILCS 115/9.5) states that 
employers must reimburse “all necessary expenditures 
or losses incurred by the employee within the employee’s 
scope of employment and directly related to services 
performed for the employer.” The Act defines “necessary” 
as anything reasonably required “in the discharge 
of employment duties” for “the primary benefit of 
the employer.” Employees have 30 days to submit 
documentation for reimbursement, unless an employer’s 
policy provides additional time in a written policy. The 
employer’s policy controls as to what is considered 
necessary.

If an employer determines an expense was not necessary, 
most employees will not be able to deduct the expenses 
on their taxes, following a 2018 change in the Tax Code. 
However, educators teaching from home will still receive 
a $250 Illinois tax credit, in addition to a $250 federal tax 
deduction, for unreimbursed expenses. 

IMRF Web Posting Requirement

On July 1, Public Act 101-0504 became effective, amending 
the Illinois Pension Code. The Illinois Municipal Retirement 
Fund (IMRF) is now required to post on its website 
information regarding municipalities’ participation in 
IMRF since 1995. This includes participating resolutions, 
dates of participation, information concerning past and 
projected municipal contributions. 

All municipalities must post a link to this page on their 
website—if they have one—by January 1, 2021. The law 
does not require a municipality to create a website, but the 
link is required for any future municipal website creations.
The link is https://www.imrf.org/en/about-imrf/
t ransparency/employer-cost -and-par t ic ipat ion-
information

https://www.imrf.org/en/about-imrf/transparency/employer-cost-and-participation-information
https://www.imrf.org/en/about-imrf/transparency/employer-cost-and-participation-information
https://www.imrf.org/en/about-imrf/transparency/employer-cost-and-participation-information


ODHC | Legal INSIGHTS - Page 6

Court Rules “Freakish” and “Bizarre” 
Behavior Cannot Sustain Negligence 
Claims
by John E. Motylinski

The Illinois Appellate Court recently threw out a lawsuit 
brought by a chainsaw wielding plaintiff who was injured 
in trimming a neighbor’s tree without permission. Lee v. 
Lee, 2019 IL App (2d) 180923. Aside from its amusing facts, 
the Lee decision will be remembered for two reasons: (1) 
the court applied the open and obvious defense to an 
ordinary negligence case; and (2) the court, on its own 
initiative, took the rare step of holding that the plaintiff’s 
own contributory negligence was greater than 50%, 
which precluded recovery.

The plaintiff in Lee, Kun Mook Lee (“Kun”), and the 
defendant, Young Rok Lee (“Young”), were fellow 
churchgoers. One day, Kun and the church’s pastor 
went to Young’s home to trim an overgrown tree limb. 
Young had never asked for their assistance. In fact, he had 
specifically asked the two men not to come because the 
tree was too large and too high to trim safely. 

Kun and the pastor were not deterred by the tree’s 
treacherous height. However, the two could not reach the 
limb with a normal ladder. So, they fastened two small 
ladders together with wire. Kun then leaned the jerry-
rigged ladder against the very tree limb that he sought 
to cut. Ignoring the safety risks entirely, Kun climbed 
the ladder and cut the limb—which was supporting the 
ladder. When the supporting limb fell, so too did the 
ladder and Kun. Kun sustained life threatening injuries as 
a result of his fall. 

Curiously, Kun then had the gall to sue Young for 
negligence. Young defended on the basis that Kun was 
injured by an “open and obvious” condition. The trial 
court agreed and dismissed Kun’s lawsuit.

Kun appealed, but the appellate court affirmed the 
dismissal on two grounds. 

First, the appellate court agreed that Kun’s injury was 
caused by an “open and obvious” condition. Kun 
tried to assert that the “open and obvious” defense 
was unavailable, as it has traditionally been applied in 
premises liability cases and his complaint sounded in 
negligence. The court found that the open and obvious 
defense did apply in negligence actions. In so ruling, the 
court conclusively foreclosed on other plaintiffs’ ability 
to make similar arguments in the future.  

After finding that the open and obvious defense applied, 
the court then held that it barred Kun’s claim. No 
reasonable person would have failed to appreciate the 
obvious danger of tying two ladders together, placing 
the franken-ladder against a tree limb, climbing it, and 
cutting the tree limb the ladder was resting on. Thus, 
Kun’s lawsuit could not proceed.

Second, the appellate court took the rare step of dismissing 
Kun’s lawsuit on grounds not argued by the parties. 
Specifically, the court held that Young had no legal duty 
to Kun because of his “freakish” and “bizarre” behavior. 
Indeed, Young would not have reasonably foreseen that 
Kun would trespass, tie two ladders together, place them 
on a tree limb destined to be cut, and become injured 
after chainsawing the limb. Similarly, the court found 
that no reasonable jury would conclude that Kun’s own 
conduct was not at least fifty percent of the cause of the 
accident. As a matter of law, therefore, Kun’s lawsuit had 
to be dismissed. 

The Lee decision demonstrates that Illinois courts will not 
tolerate “freakish, bizarre, and fantastic circumstances” 
where a plaintiff tries to recover for self-inflicted harms. 
Further, Lee gives defense counsel ammunition to argue 
that the open and obvious defense applies in run-of-the-
mill negligence actions. Thus, Lee will be remembered 
even after its chainsaw wielding protagonist is forgotten.  
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Liability Increased		            Continued from page  5

Limiting the Liability Shield

The new LLC Act includes Subsection 10-10(a-5), which 
clarifies that nothing in the previous statutory language 
“limits the personal liability of a member or manager 
imposed under law other than this Act, including, but not 
limited to, agency, contract, and tort law.” The General 
Assembly specifically stated that its intent was to overrule 
Dass and Carollo. This change means that a member or 
manager can be found personally liable for wrongful 
acts or omissions even if that person was acting—or 
purporting to act—as a member or manager at the time. 

The legislature went a step further and said that this 
increased liability was always the intent of the LLC Act. 
This clarifying language is designed to apply to any 
lawsuits involving pre-2020 allegations of misconduct, 
even those cases currently in court.

Other LLC Act Changes

Although increasing liability for members is likely the 
most impactful amendment in Public Act 101-0553, 
there are several other changes. Many of those edits 
relate to inspection and copying of company records. 
New Subsection 1-40(e) gives members the express right 
to sue the LLC in order to inspect and copy company 
records. (805 ILCS 180/1-40(e))

The LLC Act requires the company to keep certain records 
and to allow inspection of those records within 10 days 
when requested by members, members’ representatives, 
dissociated members, and transferees. If the company 
fails to comply, the requester may be entitled to 
reasonable costs and attorney’s fees. However, the court 
may also impose restrictions and conditions on access to 
the information, based on the reasonable needs of the 
company and member. (805 ILCS 180/10-15(j))

Smaller changes to the LLC Act include:

•	 designating multiple members when none exist 
(180/10-1(a)(2)(D));

•	 allowing members to sue managers (180/15-20);

•	 replacing references to “membership interest” with 
“member’s interest” (throughout); and

•	 restricting the transfer of a member’s interest in 
certain cases (180/30-1); 

Even with these semi-regular amendments in Springfield, 
the LLC Act can be difficult to navigate. Whether you are 
forming an LLC for the first time or looking to defend your 
rights in an existing company, an attorney at Ottosen 
DiNolfo can serve as your guide.

C a s e  b r i e f

Immunity Limited for Non-Emergent Transports

A recent decision by the Illinois Supreme Court significantly 
limits immunity for EMS personnel. According to the 
ruling in Hernandez v. Lifeline Ambulance, LLC, 2020 IL 
124610, traveling to a location for a non-emergent patient 
transport does not protect the EMS workers from civil 
liability.

The EMS Act (210 ILCS 50/3.150) provides immunity to EMS 
personnel who provide “emergency or non-emergency 
medical services…in the normal course of conducting their 
duties.” Traditionally, the courts interpreted this broadly 
so that immunity would apply during preparatory steps 
necessary to provide emergency treatment. 

The Hernandez decision, however, changes that approach. 
The ambulance driver who allegedly caused a car accident 
en route to a pick-up location was not immune from 
a lawsuit, because driving there was not “preparatory 
conduct that is integral” to providing medical care. The 
distinction is that the patient was not facing an emergency.

This contentious decision was opposed by three of the 
seven justices on the Illinois Supreme Court. For more 
details on the case, read attorney John E. Motylinski’s 
article in the Summer 2020 edition of the NIAFPD Fire 
Guard, which can be found at the link below.

https://www.niafpd.org/uploads/1/2/0/4/120461233/
final_fire_guard_niafpd_summer_newsletter_2020.pdf

https://www.niafpd.org/uploads/1/2/0/4/120461233/final_fire_guard_niafpd_summer_newsletter_2020.pdf
https://www.niafpd.org/uploads/1/2/0/4/120461233/final_fire_guard_niafpd_summer_newsletter_2020.pdf
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In 2014, prior to Esser’s pension application, the City 
adopted a policy regarding health insurance election for 
PSEBA benefit recipients, which reflected the options that 
the City provided to Esser and designated the HDHP as 
the “basic” plan. Prior to adopting the policy, the City 
paid the full premium for both the HDHP and the low 
deductible plan. Post-2014, the new policy regarding the 
“basic” plan was implemented with one exception – the 
City paid for the entire premium of the lower deductible 
plan for the family of an officer killed in the line of duty. 

After selecting the City’s low deductible plan, Esser filed 
a declaratory judgment action asking the circuit court to 
declare that the City was required to pay the entire cost of 
Esser’s low deductible insurance premium. The trial court 
ruled in favor of the City and Esser appealed.

On appeal, Esser argued that he should be able to 
continue the low deductible plan at no cost because that 
was the plan he was on at the time he was injured, and 
the City offered participation in both plans. Esser further 
argued that there was no distinction between officers 
killed in the line of duty and those that were injured in 
the line of duty. Therefore, he argued, the City must pay 
the premium of the low deductible plan for him just as it 
did for the family of the fallen officer. 

The City, on the other hand, argued that it was only 
required to pay the full premium of the “basic” health 
insurance plan, which in this case was the HDHP. The City 
further argued that under its authority as a home-rule unit 
of government, it was capable of designating a “basic” 
health plan and that doing so was fiscally responsible. 
The City further argued that it would be unworkable to 
require a certain set of benefits based on the plans PSEBA 
recipients had at the time of injury because health plans 
change from year to year.

In deciding for the City, the appellate court first reviewed 
the plain language of the statute. The statutory language 
provides that an employer is required to pay “the entire 
premium of the employer’s health insurance plan.” 820 
ILCS 320/10(a). Section 10(a) goes on to specifically 
declare that the term “health insurance plan” does not 
include “‘supplemental’ benefits that are not part of the 
‘basic’ group health insurance plan.” The appellate court 
found the plain language of the statute was clear.

In this case, because the City designated the HDHP as the 
“basic” health plan in 2014, the City was not required to 
pay the entire premium for the low deductible plan that 
Esser selected. The appellate court further determined 

that the City’s payment of the premium for the low 
deductible plan for the family of the fallen officer did 
not alter the outcome. The court reasoned that the City 
could, at its discretion, offer additional benefits to the 
families of fallen officers that went beyond the minimum 
requirements contained in the PSEBA statute.

Post-Esser, local government entities should make an 
official determination regarding which health plan 
offering is the “basic” option. Local governments should 
also implement a policy regarding receipt of “basic” 
health plan premiums for PSEBA recipients and ensure 
the policy is enforced consistently once adopted. While 
a local government agency may provide more benefits 
than a required under PSEBA, only the designated 
“basic” health insurance plan is required. Moreover, 
local government agencies should bear in mind that 
“supplemental” benefits, such as dental and vision, are 
not considered part of the “basic” health plan under 
PSEBA, unless an employer designates them as such. 
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