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B The Illinois Workers’ Rights
Constitutional Amendment:
An Overview

by Erin Kiernat

Receiving a little more than 58% of the votes cast at the
November 2022 general election, Illinois voters approved
an amendment to the lllinois Constitution known as the
Workers” Rights Amendment. The Amendment holds
that:

Employees shall have the fundamental right to
organize and to bargain collectively through
representatives of their own choosing for
the purpose of negotiating wages, hours,
and working conditions, and to protect their
economic welfare and safety at work. No law
shall be passed that interferes with, negates, or
diminishes the right of employees to organize
and bargain collectively over their wages, hours,
and other terms and conditions of employment
and workplace safety, including any law or
ordinance that prohibits the execution or
application of agreements between employers
and labor organizations that represent
employees requiring membership in an
organization as a condition of employment.

What will the impact of the Amendment be on employers
and employees in lllinois? As of now, no one knows for
sure. lllinoisans already have the right to organize via the
National Labor Relations Act and the lllinois Public Labor
Relations Act. So, it is difficult to forecast how much
different the post-Amendment landscape will look.

One thing is certain—the Amendment has expanded the
rights of employees in Illinois to collectively bargain and
organize, while simultaneously prohibiting the passage
any law that interferes with those rights. Furthermore,
the Amendment could apply to permit unionization of
vocations not currently allowed under lllinois law and
might apply to private-sector employees.
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Historically, the National Labor Relations Act (“NLRA")
has governed the rights of certain private-sector
employees to unionize and collectively bargain. The
NLRA has generally preempted state laws when conduct
is “arguably protected” by the NLRA. Accordingly, since
the Amendment applies to employees generally, not just
public-sector employees, nobody knows whether the
Amendment will apply to private-sector employees. The
best indication comes from Senator Villivalam, a sponsor
of the Amendment, who stated that, “as federal labor
law stands today, the Amendment could not apply to the
private sector.” That notwithstanding, it is unclear how
the courts will react to the Amendment.

The Amendment may also have an impact on “right to
work” legislation. Not only does the Amendmentbroaden
employee rights, but it also explicitly prohibits “any new
law that interferes with, negates, or diminishes” the right
to organize and collectively bargain. In other words, the
Amendment forbids lllinois from becoming a right to
work (“RTW?”) state or passing RTW legislation that would
limit employees’ rights to collectively bargain. Currently,
over twenty-five states have passed RTW legislation.
RTW laws prohibit: (1) employees from being required
to join a union; (2) employees from being compelled to
pay union dues or fees; and (3) employees from being
fired for joining a union. Contrary to RTW states, private
employers in Illinois may require employees to join a

union as a requirement of employment.
Continued on page 2
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Ilinois Workers’ Rights

Also notably the broad language of the Amendment
would prevent home rule municipalities from opting out
of or invalidating its provisions, which occurred in 2017
when over 100 municipalities in Cook County “essentially
nullified a new county paid sick leave ordinance through
such measures . . ..”

Continued from page 1

Proponents of the Amendment assert that it will allow
groups of formerly excluded workers to unionize and
collectively bargain. Senator Villivalam sponsored the
Amendment in part to give employees stability, stating
that “even if RTW legislation is not a current threat,
‘future politicians can be different than the ones we have
today.””

Advocates also claim that all the Amendment does is
protect current rights by safeguarding employees’ ability
to collectively obtain better pay, hours and working
conditions. Others claim that increasing wages will
increase state revenues because “when working people
do better they don’t just buy stocks, they buy dinner at
local restaurants, they pick up a cup of coffee from a
local shop. And that spending doesn’t just benefit those
families and those small businesses, it really contributes
to their local community as well as our entire state.”

Critics of the Amendment assert that it will “drive up
taxes, give unions too much power, lead to more strikes
and prompt companies to leave for more industry-friendly
states.” Some allege that the undefined term “economic
welfare” will give teachers and other unions the flexibility
to strike without mediation. Others claim that unions
will hold all of the power, government contracts will cost
more, the “expanded subjects” in the Amendment will
result in more costly negotiations, union contracts will
be more expensive and taxpayers will ultimately to pay
for it.

Much about the Amendment is presently unclear.
However, one thing is certain: it will be some time before
anyone knows the full extent that the Amendment will
have on the workers, employers, and taxpayers of lllinois.
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B CROWN Act: Stay Out of Your
Employees’ Hair
by Joseph S. Davidson

On July 1, 2022, lllinois Governor ).B. Pritzker signed
Public Act 1102, which is commonly known as the
Create a Respectful and Open Workplace for Natural Hair
(“CROWN?”) Act. This new legislation amends the Illinois
Human Rights Act (“IHRA”) to expand discrimination
prohibitions on “traits associated with race, including but
not limited to, hair texture and protective hairstyles such
as braids, locks, and twists.” Indeed, it is now unlawful
to discriminate “against a person because of his or her
actual or perceived race” via hair texture or hairstyle.
Notably, this expansion applies to all areas covered by
the IHRA, including employment, financial transactions,
public accommodations, housing, and education.

Although the open-ended wording of the Act increases
the possibility of employees pushing for additional traits
to be protected under the umbrella of “race,” this much
is certain: harassment or adverse employment actions
based on an employee’s hairstyle now risk discrimination
claims.

)

The CROWN Act will explicitly prohibit discrimination on the
basis of natural hair as a form of race discrimination

Some studies have shown that black women are 80%
more likely to change their natural hair to meet social
norms or expectations in the workplace. Black women
are also 50% more likely to be sent home from the
workplace because of a violation of an employer’s
workplace grooming standards, usually related to
hairstyles, and are 30% more likely to be counseled and
made aware of formal workplace grooming standards.
This suggests that particular workplace dress codes and
grooming policies, such as those prohibiting natural hair
or protective hairstyles impose a disparate impact on
black women, in particular.
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“No lllinoisan should face discrimination based off the
way they style their hair. Not in schools. Not in the
workplace. Not anywhere,” said Governor Pritzker.
“Hair isn’t just deeply personal—it’s inherently cultural,
passing down thousands of years of history from
generation to generation. Hair discrimination isn’t just a
microaggression—it’s racist. And it’s past time we prohibit
it.”

The IHRA states, however, that nothing in its list of
forbidden forms of discrimination “prohibits an employer
from enacting a dress code or grooming policy that
may include restrictions on attire, clothing, or facial hair
to maintain workplace safety or food sanitation.” The
IHRA also includes an exemption that permits hiring or
selecting between persons for bona fide occupational
qualifications.

Following the adoption of the CROWN Act, lllinois joins a
growing number of jurisdictions that have passed similar
legislation, including California, Colorado, Connecticut,
Louisiana, Maine, Massachusetts, Nebraska, New Jersey,
New York, Oregon, Tennessee, Virginia, and Washington,
as well as more than 40 localities such as Ann Arbor,
Michigan; Austin, Texas; Charlotte, North Carolina;
Cincinnati, Ohio; and Tucson, Arizona.

The CROWN Act went into effect on January 1, 2023,
and applies to the employment, financial transactions,
public accommodations and housing sectors. As such,
employers should immediately review their dress code
and grooming policies to ensure they comply with the
CROWN Act. Requiring employees to wear specific
hairstyles, banning certain hairstyles, or even prohibiting
hair of a certain length, might potentially violate the Act.




B General Assembly Amends the One Day
Rest in Seven Act

by Adam Hudoba

Illinois” One Day Rest In Seven Act requires employers
to provide certain employees a baseline amount of
rest days during a workweek and a baseline amount of
breaks during a workday. Significant amendments to the
Act (via P.A. 102-0828) went into effect on January 1,
2023, including: (1) changing the definition for “Work
Period”; (2) adding additional required meal breaks; (3)
adding additional notification requirements; (4) adding
additional violation penalties; and (5) clarifying the Act’s
enforcement.

Given that employees now have a monetary incentive to
file a complaint against their employer for violating the
Act, we are expecting a steep increase in the number of
complaints filed.

New Definition for “Work Period”

Before, covered employers were required to provide
employees with at least 24 consecutive hours of rest
during “every calendar week” (the rest hours at the
close of each working day did not count). As a result,
an employer could lawfully require employees to work
for up to 12 consecutive days (e.g., if the first rest day
was allowed on Sunday, an employer would comply by
permitting a second rest day on the Saturday 13 days
later). Post-amendment, this will no longer be the case:
covered employers must provide employees a minimum
of 24 hours of rest within every consecutive 7-day period.

Additional Required Meal Breaks

Prior to the Act’s amendments, covered employers were
required to provide covered employees who worked
continuously for 7.5 hours or longer a meal break of at
least 20 minutes. This meal break was required to begin
no later than 5 hours after the start of the work period.

Now, covered employees must be given a 20-minute
meal break: (1) if working continuously for more than 7.5
hours, no later than 5 hours into the shift; and (2) for
each continuous period of 4.5 hours worked thereafter.
Also, in addition to meal breaks, reasonable restroom
breaks must now be provided; restroom breaks do not
offset required meal break requirements.

However, while the Act continues to merely require that
employers “permit” their employees to take meal breaks,
it does not address how meal break waivers by the
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employee are to be handled by employers. Because of the
new monetary incentives for employees to file complaints
and the increased penalties against employers for
violations, an employer’s failure to sufficiently document
employee waivers could result in substantial losses.

Additional Notification Requirements

The Act as amended further requires that covered
employers post a notice summarizing the Act’s
requirements and information on how to file a complaint
with the lllinois Department of Labor. For employees
reporting toaphysical workplace, the noticeis to be posted
“in one or more conspicuous places on the premises” and
“where notices to employees are customarily posted.”
For “employees who do not regularly report to a physical
workplace, and instead work remotely or travel for work,”
the employer is to “provide the notice by email... or on a
website, regularly used by the employer to communicate
work-related information, that all employees are able to
regularly access, freely and without interference.”

A copy of this notice is available on the Department of
Labor’s website (https://labor.illinois.gov/employers/
posters.html).

Additional Penalties for Violations

Following amendment, the Act’s penalties have been
made more severe. Before, a violation of the Act was a
petty offense punishable by a fine of not less than $25 or
more than $100 for each “offense.” Now, employers in
violation “shall be guilty of a civil offense” and subjected
to penalties depending on how many employees they
have. For larger employers, penalties have been increased
to $500 per offense. This is significant, as a separate
“offense” under the Act may be found for:

e “Each week that an employee is found to not have
been allowed 24 consecutive hours of rest...”; and

Continued on page 5



e “Each day that an employee is found not to have
been provided a meal period.”

A violation of the notification requirement will constitute
a single “offense” and is subject to a civil penalty not
to exceed $250, payable to the lllinois Department of
Labor, but no damages are made available to affected
employees.

Enforcement Clarifications

Finally, the Act as amended now provides that the
Director of the lllinois Department of Labor has authority
to require depositions, subpoenas, and other discovery.
Fortunately for employers, employees will likely still
have no private right of action to enforce the Act, as it
continues to require the Director to enforce the provisions
and prosecute all violations.

If you have questions about your compliance with the
Act, we recommend you contact one of the attorneys.

B 2023 Brings New Laws to Illinois
Schools

by Maureen A. Lemon and Hayley Loufek

Like clockwork, new laws impacting school districts go
into effect at the start of each new calendar year. This
year has been no exception. We discussed many of these
topics in depth at our fall School Law Conference, but
this Article highlights a few new laws that have or will go
into effect this year.

Local Government Efficiency Committees

One high profile enactment is the Decennial Committees
on Local Government Efficiency Act (P.A. 102-1088). This
Act requires units of local government including school
districts that have levying power to establish a committee
to assess local efficiencies. Your committee must be
established by June 10, 2023. One established, the
committee shall study its governing statutes, ordinances,
rules, procedures, powers, jurisdiction, shared services,
intergovernmental agreements and interrelationships
with over governmental units and the state.

The committee must collect data, research, and analysis
and prepare a report for the county board summarizing
its findings and recommendations regarding local
efficiencies. The committee shall be chaired by the school
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board president or superintendent, and its members
must include the seven school board members, at
least two appointed residents, the superintendent,
and additional members who the chairperson of the
committee may appoint as they deem appropriate. Once
the committee has been established, it has 18 months in
which to submit its present to the county board. Per the
law, the committee will convene and repeat this process
every 10 years.

Labor and Employment

lllinois also passed several bills concerning labor and
employment matters in schools. One is a follow-up
to Faith’s Law, which created requirements for school
districts to prevent sexual abuse and misconduct. The
updated law requires that when any license holder is
dismissed or resigns because the school superintendent
reasonably believes that the license holder has committed
an intentional act of abuse or neglect against a child, that
the school superintendent give notice to the ISBE and
Regional Office of Education (“ROE”) in addition to the
State Superintendent (P.A. 102-0702).

Further, school districts must now notify parents/
guardians of an enrolled student with whom an
employee, agent of the school, or a contractor of the
school is alleged to have engaged in sexual misconduct
or when the school board has taken formal action related
to the employment of an alleged perpetrator. Parental
notice procedures should include consideration of the
time frame for providing notice if the alleged misconduct
is also being investigated by DCFS, notifying the student
first that notice will be given to their parent/guardian,
and providing the student with school and community
counseling service resources prior to notifying their
parent/guardian.

Finally, the new law requires heightened review of the
employment history of new-hire candidates whose
positions would involve direct contact with children or
students. The ISBE will create a template for schools to
use to ensure that candidates do not have a history of
sexual misconduct in a previous district. School districts
may not hire applicants who fail to provide the required
information on the template, which includes questions
as to whether the applicant has ever been the subject of
a sexual misconduct allegation, had their employment
terminated due to sexual misconduct, or had their
license or certificate compromised because of sexual
misconduct. This law becomes effective July 1, 2023 (P.A.
102-0702).

Continued on page 8
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B Farewell, Latex Gloves! Fire protection districts and municipal fire departments
should take note of this important legislation thatimpacts

the health and safety of their EMS personnel and update
their policies and procedures to better protect against the
In June 2022, the lllinois General Assembly passed the health hazards posed by latex gloves.

Latex Glove Ban Act. 410 ILCS 180/1 et seq. The Act restricts
the use of latex gloves by emergency medical services
personnel (including emergency medical responders,
emergency medical technicians, and paramedics), health
care facilities personnel, and food service workers. The
effective date of the legislation is January 1, 2023.

by James G. Wargo

The Act is an attempt to address the growing health
concerns related to the use of latex gloves by healthcare
and food service workers. A latex allergy can result

in symptoms that range from itchy skin and hives carnn_m_Welc_ncliﬁom andla!nesWa_rgo
to a potentially life-threatening condition known as to Participate in the 2023 Pension Institute
anaphylaxis. While latex allergies are estimated to Webinar Series for IGFOA
generally affect between one to six percent of the

general population, it is estimated that between 10-17% The _mi.n(’is .Govemm_ent Finan_ce OfﬁFerS

of healthcare workers have been diagnosed as suffering Association will hold virtual learning sessions
LT on March 14th and 15th, 2023.

from a latex allergy. Due to these high impact levels, the

Occupational Safety and Hea!th Admlnlstratlon (“OSHA™) James Wargo will be presenting Ethics Laws that

and the Food and Drug Administration (“FDA”) currently Impact Local Governments from 11:00 a.m.

recognize latex allergies as a significant hazard to health to 11:50 a.m. on March 15th. This session will

care workers. provide an introduction and overview of some of
the more significant ethics laws that impact local
governments, including prohibited conflicts
of interest, the State Officials and Employees
Ethics Act, the Illinois Governmental Ethics Act,
and the criminal bidding provisions under the

In response to this growing health hazard, the Latex
Glove Ban Act prohibits the use of latex gloves by EMS
personnel on or after January 1, 2023, except in the
event a crisis exists that prevents their ability to reliably
source non-latex gloves. Under such circumstances, latex
gloves may be used while administering patient care.

Illinois Criminal Code.

In the event an organization is unable to adequately Carolyn  Clifford will be  presenting
source non-latex gloves, EMS personnel and health care Administrative Proceedings before Illinois
facility personnel must prioritize non-latex gloves for the Fire and Police Pension Funds from 1:00 p.m.
treatment of any patient with a self-identified allergy to to 2:15 p.m. on March 15th. This session will
latex and any patient who is unconscious or otherwise provide a general overview of the administrative
physically unable to communicate and whose medical process for adjudicating applications and related

claims before Illinois firefighter and police
pension fund boards of trustees in their quasi-
adjudicative role. The session will also review

history lacks sufficient information to indicate whether or
not the patient has a latex allergy.

Beginning on or after January 1, 2024, and except as the process from application to hearing, and
otherwise allowed under the Act when a health care from decision to possible appeal, and explore
facility is unable to adequately stock non-latex gloves, the role of the trustees as neutral decision-
health care facility personnel are prohibited from using makers. There will be an emphasis on the due

process obligations, covering best practices, and

latex gloves on any patient who is unconscious or } e ;
addressing municipal intervention.

otherwise physically unable to communicate and whose
medical history lacks sufficient information to indicate
whether or not the patient has a latex allergy.
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I Courts Approve Interim Benefit Awards process; (3) a hearing on controverted facts; (4) an
ultimate decision rendered by an impartial fact-finder;

and (5) the body informing the applicant in writing of
its actions. Thus, the 2015 interim award was not a final

by Meganne Trela

An lllinois appellate court recently affirmed a pension administrative decision. The court determined that the
board’s ability to award of interim benefits without non-duty survivor benefit for the child was undisputed,
triggering the 35-day administrative review period in there was no hearing, there was no adversarial process,
Masterton v. Village of Glenview Police Pension Board, 2022 the decision regarding the interim benefits did not
IL App (1st) 220307. In Masterton, a police officer died terminate the proceedings before the agency, and no
while attending roll call in late 2014. The officer’s ex-wife, ultimate disposition was rendered. Last, there was no
on behalf of the former couple’s minor son, applied for notice from the pension board that the interim decision
line-of-duty survivor benefits of 100% of the officer’s salary. was final and subject to administrative review. As a
Before ruling on the request for the line-of-duty benefit, in result, the interim award was not a final administrative
2015 the pension board began paying the minor child an decision and did not strip the pension board of
interim non-duty surviving child benefit without prejudice jurisdiction to consider the applicant’s line-of-duty
to the application for a line of duty surviving benefit. benefit application.

The Village of Glenview eventually intervened in the While there were other issues addressed in this case,
proceedings. The Village argued, among other things, that the court definitively allowed the award of interim
the pension board lacked jurisdiction to consider the line- benefits to a survivor when the benefit was not
of-duty benefit application because it awarded an interim disputed. Thus, pension boards may award undisputed
non-duty surviving benefit to the minor. In making its interim benefits to applicants without prejudicing the
argument, the Village argued that the pension board’s 2015 parties with respect to claims for other benefits that
approval of the non-duty benefit was a final administrative may be contested. Further, the court clearly outlined
decision, triggering the 35-day administrative review the process for determining whether a decision meets
period. the threshold for being a final administrative decision.

Despite that a pension boards considering an award of
interim benefits should first consult with their attorney
regarding the facts and circumstances regarding any
interim benefit request.

The First District Appellate Court first reviewed whether the
initial 2015 decision to award a non-duty survivor benefit
to the child was a “final administrative decision.” The court
concluded that under the Illinois Administrative Procedure
Act, agencies are required to notify parties or their agents
“personally or by registered or certified mail of any decision
or order.” 5 ILCS 100/10-50(a) Accordingly, mailing a
decision starts the jurisdictional clock for purposes of
administrative review. Moreover, the term “administrative
decision” is defined by statute as a decision, order, or
determination which “affects the legal rights, duties or
privileges of parties and which terminates the proceedings
before the administrative agency.” 735 ILCS 5/3-101.

The appellate court found that typically an administrative
decision followed (1) an application; (2) an adversarial



New Laws to Illinois Schools  continued from page 5

The Family Bereavement Leave Act (formerly the “Child
Bereavement Leave Act”) now requires employers to ex-
tend unpaid bereavement leave for certain pregnancy or
adoption-related events, such as miscarriage, unsuccess-
ful assisted reproductive technology procedure, failed
adoption match, failed surrogacy agreement, diagnosis
that negatively impacts pregnancy or fertility, or a still-
birth. The Act also extends leave for bereavement of “cov-
ered family members,” including an employee’s child,
stepchild, spouse, domestic partner, sibling, parent,
mother-in-law, father-in-law, grandchild, grandparent, or
stepparent (P.A. 102-1050).

For the 2022-23 school year only, school districts are al-
lowed to waive the evaluation requirement of any teacher
in contractual continued service whose performance was
rated either “excellent” or “proficient” during the last
school year in which the teacher was evaluated since the
Governor has declared a disaster due to a public health
emergency (P.A. 102-0729).

Licensing Updates

There are several new laws in effect aimed at addressing
staffing issues in schools. As of January 1, 2023, applicants
for a Substitute Teaching License can now obtain a license
if they are enrolled in an approved educator preparation
program in lllinois and have earned at least 90 credit
hours (P.A. 102-0711). Additionally, the age requirement
for paraprofessionals serving Pre-K through 8th grade has
been lowered to 18 (P.A. 102-0713). Finally, suspension of
a drivers’ license solely for non-payment of child support
does not bar an applicant from receiving a school bus
driver permit (P.A. 102-0717).

Student Issues

In addition to new curriculum requirements, there is also
new legislation regarding various other studentissues. For
one, the legislature amended the School Code to provide
that textbook fees and all other school fees and fines are
to be waived for homeless students. The updates define
“school fee” as any monetary charge from a student
or parent/guardian as a prerequisite for the student’s
participation in any curricular or extracurricular program
as defined in ISBE Rules 1.245(a)(1) and (2). Schools must
give notice of waiver availability to parents/guardians
with every bill for fees or fines, and are also prohibited
from withholding student records, transcripts, or
diplomas due to a student’s parent or guardian’s inability
to pay required fees. The legislative updates provide that
at the end of each school year, the school district shall

ODHC | Legal INSIGHTS - Page 8

catalogue and report to the ISBE the total amount that
remains unpaid by students due to this prohibition (P.A.
102-0805).

Middle and high school students are now permitted at
least one excused absence per school year to engage in
a “civic event,” which is defined as “an event sponsored
by a non-profit organization or governmental entity that
is open to the public” and “includes, but is not limited
to, an artistic or cultural performance or educational
gathering that supports the mission of the sponsoring
non-profit organization.” Schools may require reasonable
advance notice of the student’s intended absence as well
as documentation of participation in the civic event (P.A.
102-0981).

Another update to the School Code includes planning for
post-secondary education, engaging in related or rele-
vant career and technical education coursework, and as-
sisting students in determining appropriate postsecond-
ary plans in the list of school counseling services that may
be offered (P.A. 102-0876).

Conclusion

Overall, there are several significant legislative updates
that require thought and planning to implement. Please
reach out to your attorneys to get more details on these
laws and how to implement them in your school district.
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