
Equal Pay Act Amendment to Require 
Greater Wage Transparency from Local 
Governments
by Erin Kiernat

Beginning January 1, 2025, an amendment to the Equal 
Pay Act (820 ILCS 112/1, et seq.) takes effect that will 
require employers—including local governments—to 
include pay scales and benefits in job postings and to 
inform current employees of promotion opportunities. 
In addition, the Act will mandate that employers disclose 
compensation information to job applicants.

The Equal Pay Act was originally enacted to help 
eliminate compensation disparities due to gender and 
race. However, as of 2022, women in the United States 
still earned approximately 82% of what men earned. And 
in 2020, the typical full-time Black worker earned about 
20% less than a typical full-time white worker. To help 
bolster wage equality, Illinois will join at least 8 other 
states in enacting wage transparency laws. 

What Does This Mean for Local Governments?

Local governments are already subject to several laws 
that mandate the disclosure of employee compensation 
information. The Freedom of Information Act and the 
Illinois Constitution of 1970 both provide that records 
relating to the use of public funds are public records 
subject to inspection. In fact, the Illinois Attorney General 
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has issued a number of binding opinions holding that a 
public employee’s compensation information is related 
to a public body’s use of public funds and, therefore, 
is subject to disclosure. In addition, Section 7.3 of the 
Open Meetings Act (5 ILCS 120/7.3) requires employers 
participating in the Illinois Municipal Retirement Fund to 
post compensation information for particular employees. 

The Equal Pay Act, however, will require far more 
affirmative wage transparency after January 1, 2025.  

Posting Job Notices and Promotion 
Opportunities 

While the Act does not mandate that employers post job 
openings, employers with 15 or more employees that 
do post job openings will have to include the pay scale 
and benefits for each position posted. The pay scale and 
benefits are defined as the wage/salary or the wage/salary 
range, and the benefits and other compensation that an 
employer reasonably expects to offer for a position. Other 
compensation includes, without limitation, bonuses, 
stock options and other incentives. In determining the pay 
scale, an employer should: (1) refer to an applicable pay 
scale; (2) look to the previously determined pay range for 
the position; (3) consider the actual wage/salary, range of 
individuals holding comparable positions; or (4) use the 
amount budgeted for the position. Within 14 calendar 
days of externally posting a job position, an employer 
must inform all current employees of all opportunities 
for promotion.

The requirement to include the pay scale and benefits 
in job postings applies whether the employer or a third 
party engaged by the employer posts the job opening 
and regardless of where the job opening is posted. Also 
including a hyperlink to a public webpage that includes 
the relevant pay scale and benefits will satisfy this 
requirement of the Equal Pay Act.  

Disclosure of Compensation for Open Positions

If a posting for a job, promotion or other opportunity has 
not been made available to an applicant, the employer 
employer (or the employment agency, if applicable) shall 
disclose the pay scale and benefits to be offered for the 
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New FOIA Exemption for Medical 
Records
by Ericka J. Thomas

The Illinois General Assembly recently updated the 
definition of “private information” for certain public 
bodies under the Freedom of Information Act (“FOIA”), 
and in so doing created a new exception for what must 
be produced in respond to a FOIA request. 

Public bodies are generally required to make public 
records available for inspection and copying to any 
person who requests them. But certain information is 
exempt from this requirement by law, and a public body 
may either not produce the records, or redact the exempt 
information if other, non-exempt information also exists 
in responsive records. “Private information” is exempt 
from disclosure under the Act. 5 ILCS 140/7(1)(b). 

Section 7 of FOIA lists types of information that are 
exempt from disclosure under the Act, such as personal 
information that would constitute an unwarranted 
invasion of personal privacy if disclosed, trade secrets, 
banking and credit card information of the public body, 
and privileged information between a public body and 
an attorney or accountant.

Now, because of Public Act 103-554, “private information” 
for public bodies that are HIPAA-covered entities includes 
electronic medical records and all information, including 
demographic information, contained within or extracted 
from an electronic medical records system operated or 
maintained by the public body in compliance with State 
and federal medical privacy laws and regulations. 5 ILCS 
140/2(c-5). A “HIPAA-covered entity” means a health 
plan, health plan clearinghouse, or a health care provider 
who transmits any health information in electronic form. 
45 C.F.R. 160.103. Continued on page 8
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Court Ousts Pension Trustees Due to 
Breach of Fiduciary Duties
by Adam Hudoba

Pension fund trustees have a fiduciary duty to act in their 
fund’s best interest. If they do not, there can be adverse 
consequences. As illustrated by the United States Court 
of Appeals for the Seventh Circuit in a case arising out of 
a private pension fund, that may include losing one’s seat 
on the Board of Trustees. 

A fiduciary is one who is required to act for the benefit of 
another person or entity. The fiduciary duty is the highest 
standard of care known to law. It requires those taking on 
a fiduciary duty to act reasonably and impartially for the 
sole benefit of the members, retirees, and beneficiaries of 
a pension fund. 

So, what happens when one violates a fiduciary duty? 
Very. Bad. Things. Public pension trustees can be held 
personally liable for any losses attributable to their bad 
acts. 40 ILCS 5/1-114. Misbehavior can also result in 
removal from their position. Id.

Su v. Johnson, 68 F.4th 345 (7th Cir. 2023), is a perfect 
example, even though it arises in the context of a private 
pension fund. There, Sherrod established a defined-
benefit retirement plan for herself and her employees 
in 1987. She named herself as trustee of the plan. After 
selling her business in 2008 and after amending the plan 
to make herself responsible for the plan’s investment and 
administration in 2010, Sherrod lost a breach of contract 
action against the business’ buyer in 2011. She wanted to 
appeal but could not do so unless she posted an appeal 
bond. So, Sherrod withdrew $250,000 from the pension 

plan. Over the next five years, she withdrew over $1 
million. 

The plan documents barred Sherrod from paying benefits 
without authorization from the plan administrator. 
However, Sherrod often withdrew funds from the plan 
unilaterally.

The United States Department of Labor learned of 
Sherrod’s withdrawals and sued her, alleging both past 
and ongoing violations of fiduciary and other duties. 

On appeal, Johnson, a co-defendant, argued that he 
did not breach his duty to follow the plan documents 
because he had a system in place for administration and 
his plan included relying on professionals. On appeal, 
Sherrod argued that she did not breach her duty to follow 
the plan documents because they only required her to 
follow the plan administrator’s direction when he gave it. 

The Seventh Circuit was not persuaded by Sherrod’s 
interpretation of the plan and found the administrator 
was required to “authorize and direct” every payment. 
And, because Sherrod did not refute that she didn’t 
strictly follow the plan documents, the Court affirmed 
Sherrod had breached her fiduciary duty. 

Separately, the Seventh Circuit found that Sherrod had 
violated her duty of loyalty to the pension plan because 
she withdrew $250,000 from it for a personal bond 
payment. Sherrod did not even try to defend her other 
withdrawals as proper. 

Given the blatant violations of Sherrod’s fiduciary duties, 
the court removed her from her position as a plan trustee. 
It further issued an injunction barring Sherrod from ever 
serving as a fiduciary for any private pension fund again. 
Sherrod will likely now face another lawsuit from the 
plan’s successor trustee seeking to recoup the money the 
plan has lost. 

Although Su doesn’t arise in the context of a public pension 
fund, its lessons are directly applicable. If pension fund 
trustees act in contravention of the Illinois Pension Code 
or convert money, they will be violating their fiduciary 
duties. As illustrated in Su, therefore, violating a fiduciary 
duty can result in devastating consequences. If you are a 
trustee that has a question about how to handle business 
related to your pension fund, we therefore recommend 
you seek legal guidance immediately. 
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Design-Build Contracts Allowed for 
Schools and Municipalities
by Meganne Trela and Nicholas DeConcilis 

Effective January 1, 2024, the Illinois General Assembly 
is changing the way municipalities contract for building 
schools in an effort to increase the efficiency and 
effectiveness of delivering public projects in Public Act 
103-491. This new law changes the delivery system for 
construction projects to a design-build process from 
a design-bid-build process. Municipalities and school 
districts will now be able to enter into a singular contract 
with the designer and builder which would allow the 
two to collaborate throughout the project. In the former 
design-bid-build process, schools and municipalities 
contracted separately with designers and builders. 

The amended law creates a new process for bidding 
projects as well. Schools and municipalities must publish 
their intent, in any manner required by ordinance, at least 
14 days before a request for proposals. The notice should 
include the name of the school district, proposed budget, 
and proposed schedule for completion in addition to 
several other factors. See 105 ILCS 5/15A-15(b). Finally, 
the due date for proposals must be at least 21 days after 
the request for proposals. 

Additionally, the notice must be made in conjunction 
with a licensed design professional. The notice, and 
subsequent request, for a proposal must include sufficient 
enough detail so that a potential bidder can fully flesh 
out their proposal. Therefore, it requires descriptions 
of the overall needs, delivery requirements, scope, and 
performance needs. Moreover, the design-build contract 
may be conditioned upon subsequent refinements. In 
other words, the school district and/or the municipality 

may make modifications to the project scope without 
invalidating the contract. 

The selection process has also changed to a two-phase 
approach for selecting bidders. Phase one includes a 
short list of who is qualified for the project. Once selected 
they move into phase two in which the technical and cost 
proposals are considered. As it pertains to phase one, 
the school or municipality must include their evaluation 
criteria and must maintain records should there be a 
protest regarding solicitation. The statute evaluation 
criteria must include financial capability, reference checks, 
and experience with similar projects. After passing phase 
one, shortlist candidates must be made aware in writing. 

Phase two must also make shortlist candidates aware of 
evaluation criteria, but project cost cannot be weighted for 
more than 30%. Lastly, school districts and municipalities 
must directly employ a licensed design professional to 
ensure that the projects fit industry standards and are 
feasible. If the project is under $12,000,000, then phase 
one and two can be combined. 

Contracts should be awarded to the bidder with the overall 
highest ranked design-build entity. The winner and any 
unsuccessful bidders must be notified in writing. School 
districts and municipalities are allowed to negotiate after 
awarding but before contract execution to secure better 
terms on salient issues. 

Lastly, the design-build entity must detail, in writing, 
their efforts and success in implementing the entity’s 
plan to comply with the utilization goals for business 
enterprises established in the Business Enterprise for 
Minorities, Women, and Persons with Disabilities Act, 
and the provisions of Section 2-105 of the Illinois Human 
Rights Act at the end of every 6-month period prior to 
final contract payout. 
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Illinois Wrongful Death Plaintiffs Can 
Now Recover Punitive Damages
by Joseph S. Davidson 

The cost of defending cases in Illinois continues to rise. 
Illinois governor J.B. Pritzker signed House Bill 0219 
into law on August 11, 2023, effective immediately. The 
statutory change will allow heirs of decedents to recover 
punitive damages in wrongful death actions filed on or 
after August 11, 2023.

For years, Illinois law has “consistently held that, absent 
specific statutory authority or very strong equitable 
reasons, punitive damages are not permitted in Illinois 
in an action under the Survival Act (755 ILCS 5/27-6) or 
as part of a common law action for wrongful death.”  
Marston v. Walgreen Co., 389 Ill. App. 3d 337, 344. But 
that has changed.

Because punitive damages are not often covered by 
insurance policies, the risk to businesses sued in Illinois 
courts is now increased in a way that may be challenging 
to mitigate in advance.  This change may also harm small 
businesses disproportionately, as a punitive damages 
verdict may have the potential to bankruptcy and shut 
down companies that cannot absorb such a financial loss.  
As Illinois Rep. Dan Ugaste (R – 65th District) argued in 
a House Judiciary Committee hearing opposing House 
Bill 0219, entire businesses could be shuttered due to the 
actions of “one or two bad actors,” potentially punishing 
employees and investors who had no role in or knowledge 
of the conduct leading to the lawsuit.

It is important to note however, that Illinois has not 
changed the standard for pleading punitive damages.  
Prior to pleading such damages and before a plaintiff 
would be permitted to ask a jury for punitive damages, 
Illinois law still requires the plaintiff to seek leave from 

the court and demonstrate to the court that the plaintiff 
has a “reasonable likelihood of proving facts at trial 
sufficient to support an award of punitive damages.” As 
the Illinois Supreme Court has previously held that caps 
on punitive damages were unconstitutional, House Bill 
0219 does not contain any such limitations.  House Bill 
0219 also retains the exemptions for actions related to 
legal malpractice, medical malpractice, and against state 
or local government, or their employees acting in their 
official capacity.

Jury verdicts, both in Illinois and across the country, 
have been notably higher since courtrooms re-opened 
following the COVID-19 pandemic and during this time 
of increased economic inflation.  As such, it would not be 
surprising to see an increased number of punitive awards 
and potentially higher punitive awards.  In any case where 
there is a potential for punitive damages to be sought, 
in cases where the injured party is deceased, businesses 
sued in Illinois should be aware of the increased risk and 
new category of damages available created by Illinois’ 
passage of House Bill 0219 amending the Wrongful 
Death Act. 

Pension Consolidation
Case Update

On November 21, 2023, at 9:00 a.m., 
the Illinois Supreme Court will hear oral 
argument in Arlington Heights v. Pritzker. 
As we have reported before, that case 
involves a constitutional challenge to 
the Illinois General Assembly’s decision 
to consolidate the investment assets of 
downstate police and firefighters’ pension 
funds. Those interested in following the 
Supreme Court’s proceedings will have 
the ability to review a recording of the oral 
argument session by visiting the Court’s 
website at illinoiscourts.gov.
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U.S. Department of Labor Proposed 
Salary Rule Changes
by Michael Castaldo III

The United States Department of Labor has initiated 
a substantial change in labor regulations through a 
proposed rule change to expand minimum wage and 
overtime pay eligibility to workers who were previously 
considered exempt. This rulemaking has the potential to 
impact millions of employees and employers. 

The federal Fair Labor Standards Act requires covered 
employers to (1) pay employees a minimum wage, 
and, (2) pay overtime premium pay of at least 1.5 times 
the employee’s regular rate of pay if they exceed their 
overtime threshold (in the ordinary private employer 
context, 40 hours in a workweek). 

Section 213(a)(1) of the Act, however, exempts employers 
from having to pay overtime to “any employee employed 
in a bona fide executive, administrative, or professional 
capacity.” This exemption is commonly referred to as the 
“white-collar” exemption, or otherwise the executive, 
administrative, or professional (or, “EAP”) exemption.

Since 1940, the regulations implementing the EAP 
exemption have required three things before it can apply: 
(1) the employee must be paid a predetermined and 
fixed salary that is not subject to reduction because of 
variations in the quality or quantity of work performed 
(the salary basis test); (2) the amount of salary paid must 
meet a minimum specified amount (the salary level test); 
and (3) the employee’s job duties must primarily involve 
executive, administrative, or professional duties as 
defined by the regulations (the duties test). The employer 
always bears the burden of establishing the applicability 
of the EAP exemption.

On August 23, 2004, controversial changes to 
exemptions from the FLSA’s minimum wage and overtime 
requirements went into effect, making substantial 
modifications to the definition of an “exempt” employee. 
Low-level working supervisors throughout American 
industries were reclassified as “executives” and lost 
overtime rights. In addition, a new test for exemption for 
HCE’s was implemented.

So, in May 2016, the Department of Labor issued a rule 
that retained above tests, but aggressively increased 
the standard salary level as well as provided for regular 
updating. The 2016 rule was greeted with litigation and 
never became effective.

In September, 2019, the Department released a rule 
setting the salary level or amount test at $684 per week 
(equivalent to $35,568 per year) in order for an employee 
to qualify as an FLSA-exempt executive employee, 
administrative employee, and professional employee. 
In order to qualify as a highly compensated employee, 
the total annual compensation test was set at $107,432. 
When the Department had determined the total annual 
compensation, it based it on the 80th percentile of 
weekly earnings for full-time salaried employees in the 
United States.

The  Department now seeks to change that salary threshold. 
On September 8, 2023, the Department’s Wage and 
Hour Division published a notice of proposed rulemaking 
entitled “Defining and Delimiting the Exemptions for 
Executive, Administrative, Professional, Outside Sales, 
and Computer Employees.” The rulemaking includes 
significant revisions include increasing the standard salary 
level to the 35th percentile of weekly earnings of full-time 
salaried workers in the lowest-wage Census Region and 
increasing the highly compensated employee (“HCE”) 
total annual compensation threshold to the annualized 
weekly earnings of the 85th percentile of full-time salaried 
workers nationally. The Department is also proposing to 
maintain the effectiveness of these earnings thresholds by 
adding a provision to automatically update the standard 
salary level and the HCE annual compensation threshold 
every 3 years with current wage data.

Department reasons that the proposed increase in the 
standard salary level to the 35th percentile of weekly 
earnings of full-time salaried workers in the lowest-wage 
Census Region better will better define and delimit who is 
employed in a bona fide EAP capacity. By setting a salary 
level above what the methodology used in 2004 and 
2019 would produce using current data, the proposal 

Continued on page 7
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Salary Rule Changes	              Continued from page 6

would ensure that, consistent with the Department’s 
historical approach to the exemption, fewer lower-paid 
white-collar employees who perform significant amounts 
of nonexempt work are included in the exemption. At 
the same time, by setting the salary level below the 
methodology used in 2016, the proposal would allow 
employers to continue to use the exemption for many 
lower-paid white-collar employees who were made exempt 
under the 2004 standard duties test. It remains hopefully 
that this combined effect would be a more effective test for 
determining who is employed in a bona fide EAP capacity.

In effect, the Proposed Rule is set to increase the standard 
salary level for the EAP exemption to $1,059 per week (or 
$55,068 per year) from its current threshold of $684 per 
week (equivalent to $35,568 per year) and increase the 
highly compensated employee total annual compensation 
threshold to $143,988 from the current threshold of 
$107,432. 

However, it is important to consider that this proposed rule 
is still in its preliminary stages, and there is no guarantee it 
will become effective in its current form. As of the date of 
this article, the proposed rule remains in the 60-day notice 
and comment period. Interested persons can submit 
written comments on or before November 7, 2023. After 
the conclusion of this comment period, the Department 
will review all comments and make necessary adjustments 
to the proposed rule. A final rule will then be issued, which 
may become effective as early as 2024.

If you have any specific questions on whether or how these 
changes may affect you should this proposed rule become 
effective, please do not hesitate to contact one of the 
attorneys at Ottosen DiNolfo Hasenbalg & Castaldo, Ltd.

Equal Pay Act		                Continued from page 1

position at an applicant’s request and before any offer is 
made or there is any discussion about compensation.

Employers may not screen applicants based on wage or 
salary history or request or require applicants to provide 
wage or salary history. However, the Equal Pay Act does not 
prohibit an employer from asking an applicant about his or 
her wage or salary demands or requests. 

Record Retention

To comply with the Equal Pay Act, employers must also 
make and preserve records that set forth: (1) the name, 

address, and occupation of each employee; (2) the 
wages paid to each employee; (3) the pay scale and 
benefits for each position; (4) the job posting for each 
position; and (5) any other information required by 
the Illinois Department of Labor. These records shall 
be maintained for a minimum of 5 years and, in the 
event of an investigation or enforcement action, until 
destruction of the relevant records has been authorized 
by court order or the Illinois Department of Labor. 

Failure to Comply with the Amendments              
to the Equal Pay Act

A current employee, former employee, or person 
claiming to be wronged by a violation of the 
amendments to the Equal Pay Act may, within 1 year 
from the date of the violation, file a complaint with the 
Illinois Department of Labor. The Illinois Department 
of Labor may, after receiving a complaint or at its 
discretion, initiate investigations of alleged violations 
of the Equal Pay Act. If it is determined that a violation 
has occurred, the department shall issue a notice to the 
employer that sets forth the violation, the applicable 
penalty and the cure period. 

Penalties for active job posting violations may be up 
to $500 for a first offense, $2,500 for a second offense 
and $10,000 for a third or subsequent offense. For first 
and second offenses, employers will be afforded a cure 
period (14 days for a first offense and 7 days for a second 
offense) to remedy the violation. A third or subsequent 
offense will expose employers to automatic penalties 
without a cure period, for 5 years.

Conclusion

To ensure compliance with the amendments to 
the Equal Pay Act, employers should begin revising 
hiring and job posting practices and procedures. At 
a minimum, employers should remove inactive job 
postings, include pay scales and benefits in all job 
postings, budget for future positions, notify current 
employees of job openings and potential promotions 
and inform individuals responsible for hiring (including 
third parties) that they have a duty to disclose pay 
scale and benefits to applicants prior to discussing 
compensation or an offer and at an applicant’s request.   
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New FOIA Exemption	            Continued from page 2

With the expanded definition of “private information” for 
HIPAA-covered entities comes an addition to Section 7 of 
FOIA. When a public body that is also a HIPAA-covered 
entity receives a FOIA request, all information that is 
protected health information, including demographic 
information, that may be contained within or extracted 
from any record held by the public body in compliance 
with State and federal medical privacy laws and 
regulations is exempt from disclosure. 5 ILCS 140/7(pp). 

These updates to FOIA will apply to several public bodies, 
because many offer services that qualify it as a “health 
care provider” and transmit electronic medical records. 
For example, a county that operates a health clinic within 
a county health department would be a HIPAA-covered 
entity if they transmit electronic medical records, and 
so would a fire protection district that offers emergency 
medical services and transmits electronic records. A local 
government would also be a HIPAA-covered entity if it 
operates a Local Government Health Plan funded solely 
by participating units. 

These updates go into effect on January 1, 2024. Public 
bodies are encouraged to contact their legal counsel if 
they are unsure whether they are a HIPAA-covered entity, 
and when responding to FOIA requests to ensure they do 
not disclose exempt information. 
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