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   Small Business, Big Exposure: Illinois   	
   Tightens the Rules on AI in Hiring 
   by Joseph S. Davidson

Under the Artificial Intelligence Video Interview Act, if an 
employer asks an applicant for an Illinois-based position to 
submit a recorded video interview and uses AI to evaluate 
that video, the employer must first tell the applicant that 
AI may be used, explain in general terms how it works 
and what traits or factors it evaluates, and obtain the 
applicant’s consent. 

If the applicant does not consent, the employer cannot use 
AI to evaluate that interview. The law also limits who can 
access or share those videos and requires deletion within 
30 days if the applicant asks for it.

Disclosure and Transparency Obligations

At the heart of Illinois’s approach is transparency. If 
a business is using AI in hiring, it should assume that 
applicants and regulators are entitled to know that AI is 
part of the process and, at least in general terms, how it is 
being used. For AI-assisted video interviews, disclosure is 
mandatory. Employers must provide advance notice and 
obtain informed consent before moving forward.

That matters especially for small businesses, which often 
adopt plug-and-play hiring tools without fully understanding 
how the technology works. If a company cannot explain its 
own hiring process, it will have a hard time defending it.

Why Human Oversight Still Matters

One point is worth emphasizing: Illinois is not banning 
employers from using AI. Instead, it is regulating how AI 
can be used. The more an employer relies on automated 
assessments, especially in video interviews, the greater 
the risk that the process will be challenged as unfair, 
opaque, or discriminatory.

Continued on page 2

Small businesses are using artificial intelligence more and 
more in the hiring process. Employers are turning to AI to 
help sort résumés, rank candidates, score assessments, 
and even evaluate recorded interviews. While those tools 
can save time and improve efficiency, they also come with 
growing legal obligations in Illinois.

Starting January 1, 2026, amendments to the Illinois 
Human Rights Act enacted through HB 3773 make clear 
that employers may not use AI in a way that results 
in discrimination in employment decisions. The law 
also requires certain notice when AI is used in covered 
employment decisions, and it builds on Illinois’s existing 
Artificial Intelligence Video Interview Act, which already 
regulates the use of AI to analyze applicant-submitted 
video interviews.

The practical message for small business owners is 
simple: AI can help with hiring, but it cannot operate as 
a black box. If an employer uses AI in recruiting, hiring, 
promotions, discipline, training opportunities, termination, 
or any other term or condition of employment, Illinois 
treats that technology as part of the employer’s decision-
making process. That means it is subject to the same 
anti-discrimination standards as any decision made by a 
person.

What HB 3773 Changes

The amended Illinois Human Rights Act makes it a civil 
rights violation for an employer to use AI if it has the effect 
of discriminating against employees based on a protected 
class. The law is aimed at employers using artificial 
intelligence and other automated decision-making tools in 
hiring and employment decisions. In practice, it is broad 
enough to reach AI résumé screening, targeted job ads, 
computerized assessments, and tools that analyze facial 
expressions or speech during video interviews.

Put simply, if the technology plays a role in the decision, 
the employer bears the risk. Small businesses cannot 
assume responsibility shifts to a software company just 
because the vendor built the tool.

Video Interview AI: Existing Illinois Requirements

Video interviews deserve special attention because Illinois 
already had rules in place before HB 3773. 
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From a litigation and compliance standpoint, heavy 
reliance on AI is exactly the kind of practice likely to draw 
scrutiny, particularly if the employer cannot explain how 
the tool works, validate the criteria it uses, or show that it 
does not create a disparate impact. Human oversight still 
matters. AI can support decision-making, but it should not 
replace sound hiring judgment.

Practical Steps to Reduce Risk

For small businesses, the best approach is practical, 
not theoretical. Start by identifying every point where 
AI touches the hiring process, including job advertising, 
résumé screening, chatbot interactions, skills testing, 
recorded interviews, and background-ranking tools.

Next, press vendors for real transparency. If the vendor 
cannot clearly explain what the tool measures, what data it 
relies on, whether it has been tested for bias, and whether 
it can generate documentation, the employer is taking on 
unnecessary risk.

It is also important to build human review into the process. 
A recruiter, manager, or business owner should review 
recommendations to disqualify candidates, especially 
when the software suggests rejection. Employers should 
also update hiring notices and candidate communications 
so they clearly disclose AI use whenever required. And 
just as importantly, they should keep records showing why 
the tool was chosen, what safeguards were in place, and 
how decisions were reviewed and validated.

The Litigation Risk Ahead

The litigation risk here is real. Plaintiff’s attorneys will not 
stop at asking whether AI was used. They will want to 
know what information the system considered, whether 
protected traits or proxies affected the outcome, whether 
notice was given, whether consent was obtained for video 
analysis, whether a human reviewed adverse decisions, 
and whether the employer ever tested the tool for bias.

A small business may think AI is saving time, but without 
the right procedures in place, it may actually be creating 
the paper trail for a future discrimination claim.

Bottom Line

Illinois is not prohibiting AI in employment. It is doing 
something more practical: requiring employers to use 
it lawfully, thoughtfully, and transparently. For small 
businesses, now is the time to review hiring practices, 
update notices, strengthen vendor agreements, and make 
sure technology supports human judgment instead of 
replacing it.
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Recent regulations issued by the United 
States Department of Justice (“DOJ”) have 
formally established new accessibility 
requirements for public entities—including 
municipalities and fire protection districts—
that maintain public-facing websites 
and mobile applications. The rule, titled 
Nondiscrimination on the Basis of Disability; 
Accessibility of Web Information and 
Services of State and Local Governmental 
Entities, was published at 89 Fed. Reg. 
31320 and is codified at 28 C.F.R. Part 35.

These amendments are intended to ensure that state and 
local governmental entities provide meaningful access 
to their programs and services as required under Title II 
of the Americans with Disabilities Act (“ADA”). The DOJ 
emphasized that accessible digital content is especially 
critical for public safety entities, which rely heavily on their 
websites and social media platforms to communicate time-
sensitive information regarding hazards, emergencies, 
and community services.

In its Executive Summary accompanying the final rule, 
the DOJ explained that individuals with disabilities 
must be able to access web-based content and mobile 
applications “quickly, easily, independently, privately, and 
equally.” Accessible digital platforms allow individuals with 
disabilities to engage more fully with their government and 
to exercise fundamental constitutional rights, including 
rights related to speech, assembly, voting, and due 
process. 28 C.F.R. Part 35.

Under the final rule, all covered public entities must ensure 
that their web content and mobile applications conform 
to the Web Content Accessibility Guidelines (“WCAG”), 
Version 2.1, Level AA.

The rule establishes compliance deadlines based on 
population served and entity type. Public entities serving 
50,000 or more persons must comply no later than April 
26, 2027. Public entities serving 0 to 49,999 persons must 
comply by April 26, 2028. Special district governments 
must also comply by April 26, 2028. The regulation does 
not provide for deadline extensions, making early planning 
critical.

WCAG 2.1 is widely recognized as the prevailing 
industry standard for web accessibility and is designed 
to accommodate individuals with a range of disabilities, 
including visual, auditory, physical, speech, and cognitive 
impairments. The WCAG standards are organized around 
four core principles.

First, information and user interface components must be 
perceivable to users. Second, interface components and 
navigation must be operable, including through keyboard 
access or alternative input methods. 

   Is Your Website ADA   		
   Compliant?
   by Shawn P. Flaherty

Third, content and operation of the 
interface must be understandable, 
meaning that text should be readable and 
functionality predictable. Finally, content 
must be robust enough to be reliably 
interpreted by a wide variety of user 
agents, including assistive technologies.

Importantly, these requirements apply 
regardless of whether a public entity 
hosts or manages its website directly 
or relies on a third-party vendor. The 
rule is technology-neutral and broadly 
covers public websites, documents and 
media linked on those sites, mobile 
applications, and even social media 
content maintained by a public entity.

For many public entities, compliance will require 
substantive changes to existing website design, posted 
documents, and media content. Entities that manage 
their own websites must assess whether they have the 
technical ability and staffing resources to bring their content 
into compliance or whether outside assistance will be 
necessary. Likewise, public entities that rely on third-party 
website vendors or designers should ensure that those 
vendors are aware of the new requirements, understand 
the applicable deadlines, and are actively working toward 
compliance.

The DOJ has recognized limited exceptions. Archived web 
content created before the compliance date and retained 
solely for reference, research, or recordkeeping—so 
long as it has not been modified—does not need to be 
retrofitted to meet WCAG 2.1 Level AA standards. 28 
C.F.R. § 35.201(a). Additional exemptions apply to certain 
preexisting social media posts, third-party content, and 
electronic documents posted before the compliance 
deadline. These exceptions, however, are likely to be 
construed narrowly, and public entities may still be 
required to provide accessible versions of such content to 
individuals with disabilities upon request.

Public entities should begin taking concrete steps toward 
compliance as soon as practicable. That process should 
include partnering with their information technology and 
web design experts to audit the entity’s website, social 
media presence, and digital documents, and to recommend 
necessary modifications. Certain public bodies may even 
wish to retain a qualified vendor to render an expert 
report. Installing policies governing website and social 
media accessibility may also be appropriate. In addition, 
videos posted on public websites should include closed 
captioning and other accessibility features to ensure equal 
access for individuals with hearing or visual impairments.

Achieving compliance will reduce legal risk and expand 
access to key information and services for members of 
the community who may otherwise be excluded. Ensuring 
digital accessibility is both a legal obligation and a practical 
step toward more inclusive and effective public service.
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Under that framework, a failure to provide a requested 
accommodation was insufficient to establish liability by 
itself.

The Supreme Court rejected that view. In its opinion, the 
Court concluded that neither the ADA nor the Rehabilitation 
Act supports imposing a different or heightened standard 
of proof simply because a disability discrimination claim 
arises in an educational setting. The Court explained 
that both statutes apply broadly and contain no language 
suggesting that schools should be treated differently from 
other public entities subject to the same antidiscrimination 
requirements.

The Court also addressed the relationship between the 
ADA and the IDEA. While the IDEA provides a detailed 
framework governing special education services, the Court 
emphasized that it does not displace or narrow the scope 
of protections available under the ADA or Section 504. 
According to the Court, the existence of IDEA remedies 
does not justify raising the threshold for liability under 
other federal disability statutes.

As a result of the decision, plaintiffs bringing disability 
discrimination claims against educational institutions are 
subject to the same standards that apply in other ADA 
and Rehabilitation Act cases. A showing that a qualified 
individual with a disability was denied meaningful access 
to a public program or service may be sufficient, without 
the additional requirement of proving bad faith or gross 
misjudgment by school officials.

The ruling will undoubtedly affect how disability 
discrimination claims in education are litigated and 
evaluated going forward. Following A.J.T., federal disability 
discrimination laws will not apply differently in the education 
setting. For students and families, the case clarifies the 
legal standard applicable to claims seeking relief under 
the ADA and Section 504. For school districts and other 
educational institutions, the decision underscores the 
importance of careful consideration and documentation 
when responding to accommodation requests.

   Supreme Court Clarifies Disability                                                                         	
   Discrimination Standards in Education
   by Joseph Miller and Nehal Kaur	  

“Bad faith 
or gross

misjudgment”

The United States Supreme Court’s recent decision in  A.J.T. 
v. Osseo Area Schools addressed the standards governing 
disability discrimination claims in the educational context 
under federal law. The ruling resolves a split among lower 
courts by rejecting a heightened evidentiary standard that 
some jurisdictions had required plaintiffs to meet when 
bringing claims under the Americans with Disabilities Act 
(“ADA”) and Section 504 of the Rehabilitation Act.

The case arose from a dispute involving a student with a 
disability and a school district’s response to a requested 
accommodation. A.J.T. was a student with a severe form 
of epilepsy that prevented her from attending school during 
standard morning hours, though she was able to participate 
later in the day. Her previous school district accommodated 
her condition by modifying her instructional schedule. After 
transferring to a new district, her parents requested similar 
accommodations, including instruction later in the day to 
provide her with an educational experience comparable to 
that of other students.

The school district denied that request and instead offered 
a shortened school day. As a result, A.J.T. received 
approximately 4.25 hours of instruction per day, whereas 
her peers received 6.5 hours. 

A.J.T.’s parents pursued multiple avenues of relief. They 
filed claims under Title II of the ADA and Section 504 of the 
Rehabilitation Act, seeking damages and other remedies. 
They also initiated administrative proceedings under the 
Individuals with Disabilities Education Act (“IDEA”). An 
administrative law judge determined that the district had 
violated the IDEA and ordered compensatory education 
and additional services. That ruling was later upheld in 
federal court.

The ADA and Rehabilitation Act claims, however, were 
dismissed by the lower courts. Relying on appellate 
court precedent, the court applied a heightened standard 
requiring plaintiffs in education-related disability cases to 
demonstrate that school officials acted with “bad faith or 
gross misjudgment.”
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   The Sonya Massey Law, a Deeper Dive:
   Common Questions and Practical Guidance
   by Megan A. Lamb

Based on the language and purpose of the Act, however, 
the legislature intended for copies of records to be 
transmitted to the requesting agency.

The Act requires that a requesting agency “receive 
and review” all materials before making a final offer of 
employment. Receipt, in this context, strongly suggests 
possession of the records rather than a limited opportunity 
to view them. The statute also expressly contemplates 
redactions, which makes little sense if agencies were 
merely expected to inspect records on site. In addition, 
the Act allows up to 28 days for production of records, a 
timeframe that would be disproportionate if compliance 
required nothing more than permitting a site visit.

Practical considerations further support this interpretation. 
Requiring investigators to travel across the state—or 
out of state—to review a file would create logistical and 
financial burdens that seem inconsistent with the Act’s 
intent. Importantly, the Act provides broad immunity to 
producing employers for good-faith disclosures, reducing 
concerns about liability associated with transmitting copies 
of records.

For these reasons, it is advisable for agencies to draft 
applicant waiver forms that clearly require production 
and transmission of copies of records, rather than merely 
making records available for inspection. Including the 
name and address of the individual to whom records 
should be sent may help avoid confusion and delay.

Is Immunity Available for Agencies that Comply with 
the Act?

Yes, the Act provides broad immunity from civil liability 
for agencies and individuals that act in accordance with 
the Law. Specifically, the statute immunizes the Illinois 
Law Enforcement Training Standards Board, all prior 
employers, and their agents and employees from suit or 
liability for submitting, disclosing, or releasing employment 
records pursuant to a written release executed in 
accordance with the Act, so long as the disclosure is 
made in good faith and without malice. This protection 
is intended to encourage full and timely compliance with 
record-production requests and to alleviate concerns 
that producing sensitive personnel records could expose 
agencies to legal claims. As a result, agencies that comply 
with the Act’s requirements—by producing complete 
records, making permitted redactions, and certifying that 
no known records were intentionally withheld—will not 
face liability arising from the act of disclosure itself.

May an Agency Hire an Applicant Without Receiving 
All Records?

The Act clearly states that the “requesting law enforcement 
agency shall receive and review all materials before making 
a final offer of employment.” 50 ILCS 705/6.5(f). The Act 
further provides that “if” an entity required to produce 
records in accordance with this Section fails to produce 
the requested records, the requesting law enforcement 
agency may seek a court order to compel the production 
of those records. 

Continued on page 8

Public Act 104-0158 (the “Act”), commonly known as 
the Sonya Massey Law, took effect on January 1, 2026, 
and significantly altered the requirements for background 
investigations in law enforcement hiring. As agencies 
across Illinois continue to implement the law, several 
questions have emerged regarding record production, 
waiver forms, and compliance obligations. 

What Is the Sonya Massey Law?

The Law makes changes to the Illinois Police Training Act 
regarding how law enforcement agencies are to conduct 
background checks for law enforcement employment 
applicants. No final offer of employment may be made 
for a position as a full time or part time law enforcement 
officer without: (1) requiring the applicant to sign a release 
requiring all applicant’s previous employers and applicant’s 
current employer to produce copies of all employment 
records, and (2) receiving and reviewing said records.

The producing employer must certify that all records have 
been provided, and that no known records have been 
intentionally withheld. Employers may only redact the 
following personal information from responsive records: 
social security numbers, individual taxpayer numbers, 
driver’s license and state identification numbers, financial 
account numbers, and debit and credit card numbers.

An agency that requests records and does not receive 
them may seek a court order compelling the production 
of the requested records, and the court having jurisdiction 
over the matter may award fees and costs to the requesting 
agency, including attorney’s fees.

The Act further provides that any agency producing 
requested records is immune from liability related to any 
information that it discloses, “as long as the information is 
submitted, disclosed, or released in good faith and without 
malice.” 50 ILCS 705/6.5(j).

Must a Former Employer Provide Copies of Records?

Sometimes, former employers resist producing copies 
of their records and instead only offer to in-person 
inspections. 
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The Illinois Appellate Court recently addressed the extent 
to which pension benefits follow public employees who 
move between state retirement systems. In Kievlan v. 
Judges Retirement System of Illinois, 2026 IL App (1st) 
250150, the court upheld the classification of two judges 
as Tier 2 members of the Judges Retirement System 
(“JRS”), rejecting their attempt to carry Tier 1 status into 
the judicial system based on prior public service. 

Public Act 96-889 created a two-tier structure for state-
operated pension funds and downstate police and 
firefighters’ pension funds. Tier 1 covers individuals who 
began participation in a particular system before January 
1, 2011, while Tier 2 applies to those who entered a system 
on or after January 1, 2011, and provides reduced benefits 
and later retirement eligibility.

The plaintiffs, Patricia Kievlan and Natosha Toller, both 
worked for many years in Illinois public service and 
participated in other state pension systems before 2011. 
Each later became a judge after the effective date of 
the pension reform. When they joined the bench, JRS 
classified them as Tier 2 members because they did not 
begin judicial service until after January 1, 2011. The 
plaintiffs challenged that determination, arguing that their 
earlier participation in other pension systems entitled them 
to Tier 1 status within JRS.

Central to the dispute was the scope of Illinois’ Reciprocal 
Act, which allows public employees to combine service 
credit earned in different pension systems—excluding 
downstate firefighters’ and police pension funds—
for retirement eligibility. The plaintiffs contended that 
reciprocity should extend beyond service credit to include 
benefit levels, and that because they entered public service 
before 2011, they had a vested right to Tier 1 benefits 
regardless of when they joined JRS. They further argued 
that denying Tier 1 status violated the Illinois Constitution’s 
pension protection clause by diminishing earned benefits.

The appellate court rejected those arguments. It 
emphasized the distinction between service credit and 
benefit structure. While the Reciprocal Act permits 
aggregation of service years, it does not require one system 
to adopt the benefit calculations of another. Each pension 
system operates under its own statutory framework, 
with benefits determined by the law in effect when an 
employee joins that system. Because the plaintiffs did 
not become judges—and therefore did not enter JRS—
until after January 1, 2011, the court concluded that Tier 2 
classification was required by statute.

The court also rejected the plaintiffs’ constitutional claims. 
With respect to the pension protection clause, the court held 
that the plaintiffs had no protected interest in JRS benefits 
before joining that system. Applying Tier 2 provisions to 
their judicial service did not reduce or impair any benefit 
they had already earned. The court likewise dismissed 
equal protection and special legislation arguments, finding 
that differences among pension systems justified distinct 
eligibility rules and that the legislature had a rational basis 
for imposing stricter limits on judges’ pensions. 

Finally, the court declined to consider alleged procedural 
defects in the statute’s passage, relying on binding Illinois 
Supreme Court precedent foreclosing such challenges.

Although it arose in the context of the Judges Retirement 
System and is unlikely to directly affect the administration 
of downstate police and firefighter pension funds, Kievlan 
is still instructive. Once again, the appellate court declined 
to invalidate Tier 2, reaffirming that distinctions based on 
a member’s entry date—no matter whether reciprocity 
is involved—do not run afoul of the Pension Protection 
Clause or equal protection guarantees. The decision also 
reinforces the principle that reciprocity permits the transfer 
of service credit and the calculation of proportional benefits, 
but does not carry over the more generous provisions of 
an earlier Tier. In this respect, Kievlan offers additional 
confirmation that Tier 2 remains constitutionally sound and 
that date-based Tier classifications across Illinois pension 
systems will be applied as written.

  Illinois Appellate Court Clarifies Limits of    	
  Pension Portability
  by Michael Castaldo III

Congratulations to Dominick Lanzito

We are pleased to announce that 
Dominick Lanzito was selected 
to receive the Northern District 
Court’s Award for Excellence 
in Pro Bono and Public Interest 
Service. This prestigious 
honor presented in partnership 
with the Chicago Chapter of 
the Federal Bar Association 
recognized exceptional dedication to serving the 
court and the community through pro bono advocacy. 
Dominick’s efforts were supported by Christian Ketter, 
who contributed meaningfully to this work. The award 
was presented on May 1, 2026, at a ceremony in the 

Dirksen Courthouse, attended 
by members of the judiciary 
and distinguished leaders of 
the Federal Bar Association. 
We are proud to celebrate 
this well-deserved recognition 
and Dominick’s outstanding 
commitment to public service.
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An Illinois Appellate Court recently clarified when the 
statutory response period under the Freedom of Information 
Act (“FOIA”) begins for electronically submitted requests. 
In Balzer v. Northeast Illinois Regional Commuter Railroad 
Corporation, 2026 IL App (1st) 232227, the court held that 
a FOIA request is “received” when it enters a public body’s 
email system—not when personnel first become aware of 
it.

Jim Balzer submitted a FOIA request to Metra by email on 
July 31, 2019. Metra’s third-party email security system, 
Mimecast, initially quarantined the message before 
releasing it to Metra’s FOIA inbox the following day, August 
1, 2019. Metra denied the request on August 8, 2019, the 
fifth business day after Metra first saw the email, but the 
sixth business day after Mimecast received it.

Under FOIA, a public body must respond to a request 
within five business days after receipt. Because Metra’s 
response came one business day after that deadline, the 
Appellate Court deemed the denial untimely.

In reaching this conclusion, the court analogized electronic 
FOIA requests to traditional mail. If a requester mailed a 
FOIA request, the response period would begin when the 
letter was delivered to the public body’s mailbox—even if it 
did not reach the FOIA officer until the next day. The same 
principle applies to email. While the court acknowledged 
that Metra’s choice to implement spam-filtering and 
security measures was reasonable, it emphasized that a 
public body may not rely on systems of its own design to 
extend statutory deadlines.

The court also found support for its interpretation in the 
Uniform Electronic Transactions Act (“UETA”), which Illinois 
adopted in 2019. 815 ILCS 333/1 et seq. Section 15(b) of 
UETA provides that an electronic record is received when 
it enters an information processing system designated or 
used by the recipient for receiving such records. 

Section 15(c) further clarifies that receipt occurs regardless 
of the physical location of that system. Because Metra 
designated Mimecast to receive incoming electronic 
communications, Balzer’s FOIA request was “received” 
when it entered Mimecast—not when it was released from 
quarantine.

Although Metra’s response was only one business day 
late, the consequences were significant. As the prevailing 
party, Balzer was entitled to recover reasonable attorney’s 
fees and costs. Metra also waived its ability to charge fees 
for responding to the request or to rely on FOIA’s “unduly 
burdensome” exemption.

The Balzer decision offers important guidance for public 
bodies responding to FOIA requests. While FOIA permits 
a single five-business-day extension, the extension must 
be invoked within the original response period. Likewise, a 
denial must be in writing and include the specific basis for 
the denial, the name and title of the individual responsible, 
and notice of the requester’s right to seek review by the 
Public Access Counselor or the circuit court.

Critically, a public body may not simply assert that a 
request is unduly burdensome. FOIA requires the public 
body to offer the requester an opportunity to narrow the 
request before relying on that exemption. As Balzer makes 
clear, strict compliance with FOIA’s timing and procedural 
requirements is essential—and internal email systems will 
not excuse a late response.

   When the FOIA Clock Starts: Illinois  		             	
   Court Clarifies Wehn Electronic Requests      
   Are Received
   by Hayley Loufek
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In addition to granting equitable relief, the circuit court 
may also award the requesting agency fees and costs, 
including reasonable attorney’s fees incurred in seeking 
a court order. 50 ILCS 705/6.5(e). Thus, an agency 
should receive and review all records before hiring a 
police officer candidate.

That said, practical challenges may arise. Agencies 
may encounter non-cooperative former employers, 
prolonged litigation, or difficulty obtaining records from 
out-of-state or non-law-enforcement employers. These 
situations may significantly delay or even prevent hiring.

As a general matter, agencies should not hire law 
enforcement officers without obtaining and reviewing 
records from all prior law enforcement employers. 
Agencies should also exercise caution before hiring 
applicants without reviewing non-law-enforcement 
employment records, as doing so may expose the 
agency to negligent hiring claims. At the same time, 
municipalities must weigh the operational and legal 
risks of delaying hiring indefinitely due to circumstances 
beyond their control.

Agencies facing these issues should consult with legal 
counsel to assess the risks and determine whether 
proceeding without a complete employment history is 
defensible under the circumstances.

Must an Applicant’s Social Security Number Be 
Included on the Waiver?

The Act includes sample waiver language that calls for 
inclusion of the applicant’s Social Security number. While 
this requirement can assist in identifying employment 
records—particularly where applicants share common 
names or have changed names—there are legitimate 
concerns about transmitting full Social Security numbers 
between agencies.

A reasonable compromise is to require only the last 
four digits of the applicant’s Social Security number 
on the waiver form. This approach balances the need 
for accurate identification with security and privacy 
considerations.

Are Agencies Required to Interview Every Personal 
Reference?

The sample waiver language included in the Act also 
states that the applicant authorizes the employer to 
conduct a background check, which shall include a list 
of specific items, including a review of the complete 
employment history, a review of driving records, a 
background check with the Department of Children and 
Family Services, interviews with the applicant’s personal 
references, a verification of the applicant’s academic 
credential.

The inclusion of these items raises the question of 
whether all must be completed in every case.

While there is some risk in omitting any component 
described in the waiver, that risk is not uniform. Failing to 
conduct certain checks—such as a Department of Children 
and Family Services inquiry—poses significantly greater 
exposure than failing to interview a particular personal 
reference. Agencies should strive to conduct thorough, 
well-documented background investigations and apply their 
procedures consistently, while recognizing that not all items 
carry the same level of legal risk.

Conclusion

As agencies continue to implement the Sonya Massey 
Law, careful attention to its requirements will be essential. 
The Law reflects the legislature’s intent to strengthen 
transparency and accountability in law enforcement hiring 
decisions. Agencies that develop clear policies, document 
compliance efforts, and apply their background investigation 
procedures consistently will be best positioned to meet these 
expectations. Early planning and informed decision-making 
can reduce uncertainty and promote lawful hiring practices 
under the new statutory framework. Therefore, agencies 
should ensure that their hiring practices align with both the 
letter and the intent of the statute.


